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I 
introduction


Anyone who has private health insurance and has ever looked at an Explanation of Benefits (“EOB”) knows that when you see a contracting medical provider, the amount of cash payments from their health insurer to their medical providers is significantly less than the total charges of those contracting medical providers.  Most of us do not think about it too much, but what our EOBs show as contractual “allowances” (also sometimes referred to as “discounts,” “write-offs,” or some other variation) that make up the difference between health insurer cash payments and contracted medical providers’ billed charges reflect the agreed terms of the contracts between the medical providers and the health insurer, which help pay for our medical services.  


The insured patient may little appreciate that those contractual allowances that contracting medical providers extend to group health plans are themselves collateral benefits provided to or on behalf of the patient by the patient’s health insurer, but they do care that their medical provider’s bill is satisfied. 

A fewer number of people with private health insurance may have noticed how different things are when they have received emergency care from a non-contracting medical provider.  In that setting, their EOB does not have a contractual allowance or write-off, because between their health insurer and that emergency medical provider, there is no contract.  However, since it is emergency care, their health insurer still has to satisfy their emergency medical provider’s bill.  Prospect Medical Group, Inc. v. Northridge Emergency Medical Group, 2009 WL 36855, 3 (Cal. Supreme Court, 2009). TA \l "Prospect Medical Group, Inc. v. Northridge Emergency Medical Group
 2009 WL 36855, 3 (Cal. Supreme Court, 2009)." \s "Prospect Medical Group" \c 1 

Finally, some patients choose to see a doctor for non-emergency care that does not have a contract with their health insurer.  In this setting, the patients know or soon find out that not only is there no contractual allowance or discount, they receive little or no reimbursement from their health insurance, and remain personally responsible to pay their medical provider’s entire bill.  Id. at 2009 WL 36855, 8. 


A plaintiff in a personal injury action is entitled to collect as damages the amount that will compensate him or her for all of the detriment proximately caused by the defendant’s tort.  Despite the fact that a plaintiff with private health insurance incurs actual financial liability to their medical providers for the providers’ full charges, defendants in this State habitually seek to reduce their liability to an amount less than the actual detriment caused by their tort.  The reduction sought by defendants derives from the collateral benefit obtained by plaintiff (indemnity against the full charges plaintiffs actually incur), but is premised on the bargained-for exchange between a disability health insurer and a contracting health care provider, where the medical provider agrees to an “alternative rate of payment” as consideration for a contract with the disability health insurer.  

The term “alternative rates” to describe a contractual schedule of cash payments and allowances or discounts is a label employed by the Legislature in a number of Insurance Code, Health & Safety Code, and Business & Professions Code statutes governing medical providers and disability health insurers.  Ins. Code §§ 10123.12 TA \l "Ins. Code § 10123.12" \s "Ins. Code § 10123.12" \c 3 , 10133 TA \l "Ins. Code 10133" \s "Ins. Code 10133" \c 3 , 10133.2, 10133.3, 10133.5, 10133.55, 10133.65, 10180 TA \l "Ins. Code § 10180" \s "Ins. Code § 10180" \c 3 ; Health & Safety Code §§ 1373 TA \l "Health & Safety Code § 1373" \s "Health & Safety Code § 1373" \c 3 .18, 1373.9; Bus. & Prof.Code § 16770. TA \l "Bus. & Prof.Code § 16770" \s "Bus. & Prof.Code § 16770" \c 3 

The focus of this discussion concerns earned benefits – private health insurance and Medicare – not unearned public benefits (Medi-Cal/Medicaid).  Unearned public benefits are treated very distinctly under both statutory and case law. See Gov. Code §985(f), TA \l "Gov. Code §985" \s "Gov. Code §985" \c 3  subsections (1) and (2)
; Olszewski v. Scripps Health, 30 Cal. 4th 798, 827 (2003) TA \l "Olszewski v. Scripps Health
 30 Cal. 4th 798 (2003)" \s "Olszewski" \c 1  (“[i]n an action against a third party tortfeasor . . . a Medicaid [Medi-Cal] beneficiary may only recover the amount payable under Medicaid,” citing Hanif TA \s "Hanif" , supra, 200 Cal. App. 3d 635; Parnell v. Adventist Health System/West, 35 Cal. 4th 595, 611, n. 16 (2006) TA \l "Parnell v. Adventist Health System/West
 35 Cal. 4th 595 (2006)" \s "Parnell" \c 1  (“we do not reach, and express no opinion on whether Olszewski TA \s "Olszewski"  and Hanif TA \s "Hanif"  apply outside the Medicaid context”). 

II 
FACTUAL BACKGROUND AND PROCEDURAL HISTORY

On August 17, 2003, plaintiffs/respondents Dan Codner and Cody Codner (hereinafter “Codners”) were injured when defendant/appellant John Stevenson Wills (hereinafter “Wills”) negligently collided with a motorcycle ridden by Codners.  (8 CT
 2289)  As a result of the collision, Codners sustained serious physical injuries, requiring medical treatment.  (3 RT 574-579, 581; 4 RT 1046; 6 RT 1230-1233; 10 RT 2104-2105)

Codners brought an action against Wills and In-N-Out Burgers for negligence on February 9, 2006.  (1 CT 0001)
At trial, the parties stipulated to past medical charges of $463,093.33 as to Dan Codner, and $58,657.00 as to Cody Codner.  (10 CT 2428-2431)  Following trial, the jury returned a verdict in favor of Codners, awarding past medical special damages in the amount of $463,093.33 as to Dan Codner, and $58,657.00 as to Cody Codner.  (4 CT 1045)


Post-verdict, Wills sought order of the trial court to reduce medical special damages to $247,403.77 as to Dan Codner, and a reduction of $18,924.93 as to Cody Codner.  (4 CT 1113)  The trial court denied that request.  (11 RT 2167-2168) 

III 
ISSUE PRESENTED


The issue presented herein is whether it is proper for a trial court in a post-verdict hearing to reduce a non-public entity or non-medical malpractice defendant’s liability to an amount less than the actual detriment caused by their tort, based on plaintiff’s private collateral source investment benefits.  As a matter of contract law, the collateral source rule, and in deference to Legislative prerogative, no court should question the sufficiency of contractual consideration between plaintiff’s health insurers and medical providers in order to reduce a defendant’s liability.


The admissibility of medical providers’ full billed charges is well-established.  Four separate California Court of Appeal decisions provide that the full charges of medical providers are admissible in evidence, and the so-called “discounted” cash payment rates are not admissible: 

· Nishihama TA \l "Nishihama, supra
 93 Cal. App. 4th 298" \s "Nishihama" \c 1  v. City and County of San Francisco, 93 Cal. App. 4th 298, 309 (2001) (“There is no reason to assume that the usual rates provided a less accurate indicator of the extent of plaintiff’s injuries than did the specially negotiated rates obtained by Blue Cross.  Indeed, the opposite is more likely to be true”); 

· Greer TA \l "Greer, supra
141 Cal. App. 4th 1150" \s "Greer" \c 1  v. Buzgheia, 141 Cal. App. 4th 1150, 1156-57 (2006) (“Evidence of full amount of plaintiff’s billed medical expenses . . . gives the jury a more complete picture of the extent of a plaintiff’s injuries”);

· Katiuzhinsky TA \l "Katiuzhinsky, supra
 152 Cal. App. 4th at 1295" \s "Katiuzhinsky" \c 1  v. Perry, 152 Cal. App. 4th 1288, 1295-96 (2007) (“There was no basis in law to prevent the jurors from receiving evidence of the amounts billed, as they reflected on the nature and extent of plaintiffs’ injuries and were therefore relevant to their assessment of an overall general damage award.” ); and

· Olsen TA \l "Olsen, supra
 164 Cal. App. 4th at 213" \s "Olsen" \c 1  v. Reid, 164 Cal. App. 4th 200, 204 (2008) (“We squarely reject” defendant’s argument that “it was error for the trial court to permit the jury to hear evidence of the full measure of Olsen’s medical damages.” ). 


Detailed analyses of the collateral source rule, always firmly supporting its continued vitality in California, can be found in Helfend TA \l "Helfend, supra
 2 Cal. 3d at 6, n. 2" \s "Helfend" \c 1  v. Southern California Rapid Transit Dist., 2 Cal. 3d 1, 10 (1970); Arambula TA \l "Arambula, supra
 72 Cal. App. 4th at 1009" \s "Arambula" \c 1  v. Wells, 72 Cal. App. 4th 1006, 1012 (1999); McKinney TA \l "McKinney, supra
 96 Cal. App. 4th at 1222" \s "McKinney" \c 1  v. California Portland Cement Company, 96 Cal. App. 4th 1214 (2002) (which, notably, is a unanimous decision of the same three-justice panel that authored the Nishihama TA \s "Nishihama"  decision); and Smock TA \l "Smock, supra
 138 Cal. App. 4th at 888" \s "Smock" \c 1  v. State of California,  138 Cal. App. 4th 883 (2006).  However, the concurring opinions in Olsen TA \s "Olsen"  are the first time in California that an appellate authority has acknowledged and begun to consider (1) the import of the statutory framework of our health care economy to the collateral source rule, as well as (2) the specific statutes that have developed around the collateral source rule, and (3) the role of contract law in defining the legal setting of this issue:

In the modern medical setting . . . are a variety of private, public, and supplemental insurance requirements and conditions, a range of negotiating groups, copayment requirements, provider agreements, contractual and statutory liens, subrogation claims, reimbursement provisions, and statutory rights, both state and federal, that surround every visit to a doctor or hospital . . . This complicated and delicate scheme includes legislation specifically designed to work within the collateral source rule (see, e.g., Civ.Code, § 3333.1; Gov.Code, § 985, subd. (f)), while at the same time recognizing that the measure of damages “is the amount which will compensate for all detriment proximately caused.”  (Civil Code, § 3333.) Disastrous anti-consumer consequences could result if a court were to issue an opinion contrary to the legislative scheme which now surrounds a rule which was originally judge-made.  (Olsen TA \s "Olsen" , supra, 164 Cal. App. 4th at 212-13 (conc. opn. of Moore, P.J.))

The Absence of Evidence in This Record [¶] . . . No Contract Between Provider and Health Plan [¶] . . . No Contract Between Plaintiff and Provider [¶] . . . No Contract Between Plaintiff and Health Plan.  We do not even know if there was an agreement between the health plan and plaintiff, much less what it stated.  (Id. at 216-18 (conc. opn. of Fybel, J.))


Neither Hanif TA \s "Hanif"  nor Nishihama TA \s "Nishihama" , nor even Olszewski TA \s "Olszewski" , Parnell TA \s "Parnell" , Greer TA \s "Greer" , or  Katiuzhinsky TA \s "Katiuzhinsky" , actually grapple directly with the collateral source rule.  Indeed, the California Supreme Court, in Parnell, expressly noted that the issue had not been addressed.  Parnell, supra, 35 Cal. 4th at 611, n. 16 (“we do not reach, and express no opinion on whether Olszewski and Hanif apply outside the Medicaid context”).  


Given statutory and case law, it is simply improper that some trial courts “[w]ithout statutory authority or the Supreme Court’s blessing” have permitted tortfeasors to rely on Hanif TA \s "Hanif"  and Nishihama TA \s "Nishihama"  as justification to have “divorced the collateral source rule from the complicated area of medical insurance” (Olsen TA \s "Olsen" , supra, 164 Cal. App. 4th at 204 (conc. opn. of Moore, P.J.)) and conduct posttrial reductions of defendants’ liability to the “alternative rates” of cash payments from health insurers to contracting medical providers.  


The Honorable Judge Vincent J. O’Neill’s denial of defendant and appellant Wills’ request for a posttrial reduction was correct, and should be affirmed with a solid statement of the statutory, case law, and public policy foundation of the collateral source rule.

IV 
The trial court CORRECTLY PERMITTED the CODNERS TO RETAIN SPECIAL DAMAGES WHICH THEY ACTUALLY INCURRED DUE TO WiLLS’ TORT

A. Patients Incur Actual Financial Liability To Their Medical Providers For The Providers’ Full Charges For Medical Services They Receive

The Third District Court of Appeal recognized in Hanif TA \s "Hanif"  v. Housing Authority, supra, 200 Cal. App. 3d at 640, that “a person injured by another’s tortious conduct is entitled to recover the reasonable value of medical care and services reasonably required and attributable to the tort” and that “the ‘reasonable value’ measure of recovery means that an injured plaintiff may recover from the tortfeasor [no] more than the actual amount he paid or for which he incurred liability for past medical care and services.”  (emphasis added). 

Appellant agrees that “if an injured party receives some compensation for his injuries from a source [usually insurance] wholly independent of tortfeasor, such payment should not be deducted from damages which the plaintiff would otherwise collect from the tortfeasor” (Appellant’s Opening Brief (AOB) at pp. 52-53, citing Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 6) yet appellant does not discuss or even acknowledge the legal import of the word “incurred” in the phrase “paid or incurred.”

As a matter of law, patients incur financial liability for the full usual charges of their medical providers at the time of service.  Parnell TA \s "Parnell" , supra, 35 Cal. 4th at 609 (hospital lien is premised on underlying debt the patient incurs at the time of service for usual charges of facility); Holmes v. California State Automobile Ass’n, 135 Cal. App. 3d 635, 638-39 (1982) (Medicare Program beneficiaries incur full usual charges of their medical providers); City and County of San Francisco v. Sweet, 12 Cal. 4th 105, 117 (1995) (patient admitted to a County hospital and receiving medical services is a debtor for the full usual charges of the hospital); Ins. Code § 10133(a) (direct payment of group medical insurance benefits by insurers is “contingent upon” “expenses incurred . . . on account of” medical services).

The sums medical providers charge for medical services “are based on a standard fee schedule registered with the state, and are the same . . . any patient would incur in the ordinary course of business.”  Katiuzhinsky TA \s "Katiuzhinsky" , supra, 152 Cal. App. 4th at 1292; Health & Safety Code § 1339.51(a)(1), (b)(1).


In Holmes, supra, 135 Cal. App. 3d 635, a person injured in an automobile collision was both a Medicare recipient and insured through CSAA for automobile coverage that included a medical payments provision.  Even though Medicare payments met the major portion of Holmes’ hospital expenses, Holmes made a reimbursement claim under her auto medical payments coverage.  The medical payment clause of the policy provided that the insurer would pay “all reasonable expenses incurred by the insured” as a result of an automobile accident.  CSAA refused to pay, arguing “that no expenses were ‘incurred’ by appellant [Holmes], because the agreement between the hospital and the United States would preclude the hospital from enforcing any claim against” Holmes.  Id. at 636-38.  


The “central question” was whether Holmes “ ‘incurred’ any hospital expenses.”  Id.  The First District Court of Appeal (the same panel that later issued the Nishihama TA \s "Nishihama"  decision) held that “[t]he insured ‘incurred’ the hospital expenses in question, even though she was also a beneficiary of the Medicare program.”  Id. at 636.

The Medicare legislation provides that no payments will be made for expenses which the patient has no legal obligation to pay; thus, expenses must, so far as concerns the contract between the hospital and the United States, be “incurred” before they can be paid under the Medicare program . . . a legal obligation to pay was created upon the rendition of services.  (Id.)  


The court observed that when an insured patient obtains medical care, three distinct contractual relationships exist.  “[T]o determine whether appellant incurred costs” for medical care, the Court analyzed “the interrelated contractual obligations affecting three parties: [1] The hospital entered into an agreement . . . with the then Department of Health, Education, and Welfare. [2] Appellant became an insured . . .  [3] Appellant was injured in an automobile accident and was taken to the hospital.  Prior to admission, appellant signed an agreement (‘Conditions of Admission’) whereby she undertook to pay the costs of hospitalization.”  Id.
This Medicare legislation that informed the Court’s holding in Holmes parallels private health insurance legislation in California.  As in the Medicare context, patient debt is a condition precedent to private health insurance payments.  Health insurance payments are “contingent upon . . . expenses incurred.”  Ins. Code § 10133(a).  “Disability insurer shall pay group insurance benefits contingent upon, or for expenses incurred on account of, hospitalization or medical or surgical aid.”  Ins. Code § 10133.7(a).  


Patients admitted to a hospital or entering a physician’s office for the first time usually sign contracts – titled something such as “Financial Responsibility Agreement” or “Conditions of Admission” – under which the patient expressly assumes debt for the full charges of their medical provider in order to receive medical care.  Even when a patient is admitted to a hospital without such an express contract to pay for his care and treatment, an agreement to pay for services rendered is implied.  Reichle v. Hazie, 22 Cal. App. 2d 543, 547 (1937).  


These holdings flow from a core premise of contract law, one which is codified in California as a maxim of jurisprudence: “He who takes the benefit must bear the burden.”  Civ. Code § 3521.


Health insurance extinguishes the patient’s debt to the medical provider.  Parnell TA \s "Parnell" , supra, 35 Cal. 4th at 609.  “Courts consider insurance a form of investment, the benefits of which become payable without respect to any other possible source of funds.”  Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 10.  Health insurance is a type of disability insurance that provides indemnity benefits to health plan members who incur financial liability for medical services they receive.  Ins. Code § 106(b)(2); Ticconi v. Blue Shield of California Life & Health Ins. Co., 160 Cal. App. 4th 528, 539 fn. 7 (2008) (health insurance is a type of disability insurance).


For residents of California that carry private health insurance, the benefit they have purchased with their pooled investment of premiums is indemnity against the full charges of their medical providers, subject only to the cost-sharing obligations (co-payments and deductibles) specified in their health plan.  The patient’s incurred debt is discharged – indemnified – through the combined contractual credit and “alternative rate” payments (as will be discussed at length below).  Indemnity for the full charges is the collateral source benefit health plan members buy with their premiums.  Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 14; Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1012, citing Montgomery Ward TA \l "Montgomery Ward, supra
 334 Ark. 561" \s "Montgomery Ward" \c 1  & Co., Inc. v. Anderson, 334 Ark. 561, 565 (1998) (discount given by a hospital on a patient’s medical bills is a collateral source benefit).

A plaintiff is “entitled to recover compensation for the full amount of the harm inflicted upon her, notwithstanding the discount where defendant has nothing to do with procuring the discount.”  Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1012.  Since both Medicare and privately-insured patients “actually incur” their medical providers’ charges (Parnell TA \s "Parnell" , supra, 35 Cal. 4th at 609; Holmes, supra, 135 Cal. App. 3d at 638-39; Sweet, supra, 12 Cal. 4th at 117; Reichle, supra, 22 Cal. App. 2d at 547; Ins. Code §§10133(a) and 10133.7(a)), those full charges are the proper measure of past medical special damages.  Only in a Medi-Cal/Medicaid setting is a contrary result legally proper.  See Olszewski TA \s "Olszewski" , supra, 30 Cal. 4th at 827; Hanif TA \s "Hanif" , supra, 200 Cal. App. 3d at 639-44.

B. Private Health Insurance Provides Plan Members With The Benefit Of Indemnity Against Financial Liability Plan Members  Actually Incur for Medical Services They Receive

When a health plan member obtains medical services from “contracting providers” – medical providers who have entered into contractual arrangements with the plan member’s insurer – indemnity is generally not provided through direct reimbursement to plan members who have first paid the medical expenses out-of-pocket.  Insurance Code § 10133(a) recognizes this arrangement, but requires the “written consent of the insured” before an insurer can provide direct payment to providers, relieving the plan member from having to first pay the expenses out-of-pocket.  Legally, such direct payment is indistinguishable from a patient paying their medical provider’s full charges in cash, a health plan reimbursing the plan member in full in cash, and the plan then collecting a contractual cash payment from the medical provider.  Functionally, of course, direct payment is faster, more secure, saves transactional costs, and reduces the potential for fraud.
In contrast, plan members that obtain care from non-contracting providers deprive themselves and their health plan of any bargained-for contractual credit.  Depending on the circumstance, the cost of dealing with a non-contracting provider must be borne by either the plan member or the health plan:


Health insurers are legally required to cover the cost of medical services a plan member receives on an emergency basis – whether the provider is a contracting provider or not.  Health & Safety Code §1371.4(b) (In the case of emergency medical services, disability insurers “shall reimburse providers for emergency services and care provided to its enrollees”).  Where the emergency care provider is a contracting provider, the form of payment and terms of the insurer-provider contract are controlling.  28 C.C.R. § 1300.71(a)(3)(A) (Where the emergency care provider is a contracting provider, “ ‘Reimbursement of a Claim’ means . . . the agreed upon contract rate.”)  However, where an emergency care provider does not have a contract with the insurer, the insurer owes the provider its full charge in cash.  Bell v. Blue Cross, 131 Cal. App. 4th 211 (2005); Prospect Medical Group TA \s "Prospect Medical Group" , supra, 2009 WL 36855; 28 C.C.R. 1300.71(a)(3)(B)(iii) (For non-contracted providers,  “ ‘Reimbursement of  a Claim’ means . . . reasonable and customary value” based upon factors which include “the fees usually charged by the provider”) (emphasis added).
On a non-emergency basis, however, health insurers are statutorily permitted to require plan members to utilize only contracting providers as a condition of receiving insurance benefits.  Prospect Medical Group TA \s "Prospect Medical Group" , supra, 2009 WL 36855, 8; Ins. Code §§ 10123.12, 10133(c).  Thus, when a plan member goes to a non-contracting provider on a non-emergency basis, health plans may deny coverage altogether or only reimburse the plan member a fraction of the “alternative payment rate” they would pay a similar contracting provider.  In either case, the plan member receives no contractual credit benefit, and is financially obligated to their medical provider for the provider’s full usual charges.  28 C.C.R. § 1300.71(c)(3)(C) (“For non-emergency services provided by non-contracted providers,”  “ ‘Reimbursement of a Claim’ means . . . the amount set forth in the enrollee’s Evidence of Coverage”).


What varies in each of these situations is the extent to which a health plan is or is not legally and contractually obligated to indemnify its member.  What is constant in each of these situations is that the patient actually incurs a debt for the full charges of their medical provider.
C. Contracting Medical Providers Receive Actual Payment of Their Full Charges From Contracting Private Health Insurers For Services Provided To The Health Insurers’ Plan Members

The fact that the respondents in this case had an earned benefit of private health insurance is integral to the issues before this Court.  The legal measure of damages “is the amount which will compensate for all detriment proximately caused.”  Civ. Code § 3333 TA \l "Civ. Code § 3333" \s "Civ. Code § 3333" \c 2 .  Providing a defendant with the benefit of a plaintiff’s collateral financial arrangements, without imposing on the defendant the actual costs and obligations the health plan (and thus its members) bear under contracts with medical providers, would relieve a defendant from the full measure of liability for the actual damages they have caused.

It is a Maxim of Jurisprudence that “[t]he law respects form less than substance.”  Civ. Code § 3528 TA \l "Civ. Code § 3528" \s "Civ. Code § 3528" \c 3 .  But a claim that the only consideration exchanged between contracting private health insurers and medical providers are the negotiated “alternative payment rates” depends on respecting only one form of payment, and ignoring the substance of the contractual exchange of consideration that creates those “alternative payment rates.”

The definition of “payment” is not constrained solely to the actual remitting of cash but includes other means of discharging a debt or obligation, both contractual discounts and cash payments are payments made on behalf of the plaintiff.  See Gobel v. Frohman, 901 So. 2d 830 (Florida Supreme Court, 2005).  Synonyms for “payment” include cash, discharge, and indemnification.  Roget’s New Millennium Thesaurus, 1st Ed., Vol. 1.3.1 (Lexico Publishing Group, LLC. 2007).

Where private health insurance provides coverage for medical services delivered to its members, the legal presumption of the contract between those entities is that the entire charge for a service has been satisfied through a combination of cash payment and other contractual consideration.  Civ. Code § 1614 (“A written instrument is presumptive evidence of a consideration”).

There is no “free lunch” for health insurers nor for their contracting medical providers.  In negotiating and entering into contracts, both health insurers and medical providers bear costs in order to take the benefits of the contract.  While cash payments made by health insurers are less than contracting medical providers’ charges, under these negotiated contracts, medical providers also receive consideration in the form of non-cash benefits and services, as well as those cash payments.

The most obvious benefit of the contract to a medical provider is the “preferred provider” listing – an endorsement and advertisement for the medical provider, and a status that guarantees a flow of patients who are members of that insurer’s plan.  In the absence of contracts with health insurers, medical providers – hospitals, physicians and the rest – would have to advertise and market themselves to attract patients, and would then have to deal with the prospect of collecting payment for services rendered.  Rather than a medical provider having to collect payment from patients, which would also entail collection actions and loss of payment to bad debts, health insurers pre-collect payment through pooled premiums, and payments are made to providers under the terms defined by the contract.

Operating a health insurance enterprise – advertising and marketing to obtain members, collecting premiums, tracking accounts, communicating with members and delivering services to both plan members and contracting medical providers – is not without expense.  Quite apart from the cash payments health insurers make to medical providers when a plan member receives medical services, these other services health insurers perform for medical providers are the cost they bear that secure the contractual credits.  All of the operations of a health insurer are funded by the premiums invested by plan members.  It is the insureds’ premium payments that ultimately secure the contractual credit benefits.


“He who takes the benefit must bear the burden.”  Civ. Code § 3521.  The cost of the contract to medical providers is found in the contractual credit extended to plan members, variously described as “contractual allowance,” “discount,” “write-off,” “adjustment,” and the like.  Those contractual credits are medical providers’ payments to the health insurer for the benefits it bestows on the medical provider.  Rather than having the patient pay all cash to the provider, the insurer reimburse/indemnify the plan member, and the provider then remit money to the health plan, internalizing this exchange of benefits provides obvious convenience and savings, since it reduces the number of transactions involved, and thus saves time, effort, and expense.  What remains after this payment in the form of a contractual credit, is the negotiated “alternative rate of payment” – the cash-basis payments made by health insurers to medical providers.  Brown v. Stewart, 129 Cal. App. 3d 331, 346 (1982) (conc. opn. of Blease, J.) (benefits provided by health insurers includes “benefits secured both directly as cash and indirectly as services”).  


California law actively encourages both patients and medical providers to pool resources and form negotiating groups to enter into such contractual arrangements.  Ins. Code § 10133.6; Health & Safety Code § 1342.6; Bus. & Prof. Code § 16770.  “In Furtherance of this intent, the Legislature finds and declares that it is in the public interest to enhance the ability of California purchasers, providers, and payers to form efficient-sized bargaining units for the purpose of contracting for the delivery of health care services.”  Bus. & Prof. Code § 16770(b).

The Legislature further finds and declares that the public interest in ensuring that citizens of this state receive high-quality health care coverage in the most efficient and cost-effective manner possible is furthered by permitting negotiations for alternative rate contracts between purchasers or payers of health care services, and institutional and professional providers.  (Bus. & Prof. Code § 16770(f) (emphasis added))

Notably, the statutes governing health insurers and healthcare providers describe a contractual cash payment rate as an “alternative rate.”   Ins. Code §§ 10123.12, 10133, 10133.2, 10133.3, 10133.5, 10133.55, 10133.65, 10180; Health & Safety Code §§ 1373.18, 1373.9; Bus. & Prof.Code § 16770.


Defendants sometimes claim – always without authority – that medical providers “routinely” accept less than their full charges as payment for services, or that the full charges are “fictional” or “inflated.”   The focus of the defense is, of course, on the visible cash payments from health insurers to medical providers. 


Although legislatively sanctioned, the use of contractual “alternative payment rates” and contractual allowances under negotiated financial agreements has led to a common misperception that contracting medical providers are paid less than their full charges by health insurers.  While the cash payments from insurers to contracting medical providers are less than the provider’s market rate charges, insisting that only the visible cash payments are “actual” payments ignores the fact that those cash rates exist solely as features of a negotiated contractual agreements, and that the contractual allowances/discounts/write-offs extended to contracting health insurers are themselves an element of contractual exchange between the medical provider and the health insurer.  


To accept the defense argument that only a health insurer’s cash payments to contracting providers are “actually paid,” presumes that medical providers receive absolutely no benefit from contracting with health insurers – that medical providers quite literally have nothing to gain by entering into a contract with a health insurance company.  But a contract is a mutual exchange.  “He who takes the benefit must bear the burden.”  Civ. Code § 3521.  What we generally do not pay attention to, and what the defense gives no heed to, is the cost of the contract to the medical provider.  The cost of the contract to medical providers is found in the contractual allowance or “discount.”  Those contractual allowances are the medical providers’ payment to the health insurer for the contract.  


In California, the Legislature has codified health insurer’s obligation to push their plan members to contracting medical providers for health care.  Health & Safety Code § 1395.6(a) (“it is the intent of the Legislature that every arrangement that results in a payor paying a health care provider a reduced rate for health care services based on the health care provider’s participation in a network . . . that the payor shall actively encourage beneficiaries to use the network”).  The statute encourages health plans to do so by imposing “financial penalties directly attributable to the nonuse of a provider panel.”  Health & Safety § 1395 TA \l "Health & Safety § 1395" \s "Health & Safety § 1395" \c 3 .6(b)(2)(A).  Other statutes expressly permit health insurers to require plan members to utilize only contracting providers as a condition of receiving insurance benefits.  Ins. Code §§ 10123.12, 10133(c).
D. Medi-Cal Patients Do Not Incur Actual Financial Liability to Their Medical Providers

According to the Hanif TA \s "Hanif"  Court, the proper measure of recovery for past medical services is the actual amount paid by the plaintiff or financial liability incurred by the plaintiff.  Hanif, supra, 200 Cal. App. 3d at 640.  Were respondents here Medi-Cal beneficiaries (as was the plaintiff in Hanif), that would affect the extent of appellant’s liability for damages relating to past medical care.

By statute, the right to recover as damages from a third party those benefits Medi-Cal provides to a Medi-Cal beneficiary does not belong to the beneficiary.  Rather, that right belongs to the Medi-Cal program.  Medi-Cal may “institute and prosecute legal proceedings against the third person or carrier who may be liable for the injury” to a Medi-Cal beneficiary.  Welf. & Inst. Code § 14124.71(a).  When an injured beneficiary brings an action on their own behalf against the third person responsible for their injuries (as was the case in Hanif TA \s "Hanif" ), “any settlement, judgment or award obtained is subject to the director’s right to recover . . . benefits provided
 to the beneficiary under the Medi-Cal program.”  Welf. & Inst. Code § 14124.72(c) TA \s "Welf. & Inst. Code § 14124.70"  (emphasis added).
The Hanif TA \s "Hanif"  decision was concerned with analyzing the role of these Medi-Cal statutes in a personal injury claim.  That this right belonged to Medi-Cal, and not the Medi-Cal beneficiary plaintiff, is the legal context that frames the Hanif TA \s "Hanif"  Court’s observation that “[f]or purposes of analysis, plaintiff is deemed to have personally paid or incurred liability” to the extent “of Medi-Cal’s subrogation and judgment lien rights.”  Hanif TA \s "Hanif" , supra,  200 Cal. App. 3d at 640, citing Welf. & Inst. Code § 14124.70 TA \s "Welf. & Inst. Code § 14124.70" , et. seq. (emphasis added).  Since a Medi-Cal recipient is not financially responsible for the costs of their medical treatment, the Hanif TA \s "Hanif"  Court created a fiction (“deemed to have personally paid or incurred liability”) so that the funds would be collected in the personal injury action for Medi-Cal to recover the benefits provided.  In re Anthony M., 156 Cal. App. 4th 1010, 1018-19 (2007); TA \l "In re Anthony M.
 156 Cal. App. 4th 1010 (2007)" \s "In re Anthony M." \c 1  42 C.F.R. § 447.15 TA \l "42 C.F.R. § 447.15" \s "42 C.F.R. § 447.15" \c 4 ; Welf. & Inst. Code §§ 14019.3(d), 14019.4(a) TA \l "Welf. & Inst. Code § 14019" \s "Welf. & Inst. Code § 14019" \c 3 ; Olszewski TA \s "Olszewski" , supra, 30 Cal. 4th at 820; Arkansas Dept. of Health & Human Services v. Ahlborn, 547 U.S. 268, 284-85 (2006). TA \l "Arkansas Dept. of Health & Human Services v. Ahlborn
547 U.S. 268 (2006)" \s "Ahlborn" \c 1 
The California Supreme Court examined the Medi-Cal statutes as well as the Hanif TA \s "Hanif"  decision, and stated that “[i]n an action against a third party tortfeasor . . . a Medicaid [Medi-Cal] beneficiary may only recover the amount payable under Medicaid.”  Olszewski TA \s "Olszewski" , supra, 30 Cal. 4th at 827, citing Hanif TA \s "Hanif" , supra, 200 Cal. App. 3d at 639-44. 

The Medi-Cal situation is also distinct from medical care that is rendered gratuitously.  “The fact that either under contract or gratuitously [medical] treatment has been paid for by another does not defeat the cause of action of the injured party to recover the reasonable value of such treatment from the tort-feasor.”  Fifield Manor v. Finston, 54 Cal. 2d 632, 637 (1960) TA \l "Fifield Manor v. Finston
54 Cal. 2d 632 (1960)" \s "Fifield Manor" \c 1  (emphasis added); Hanif TA \s "Hanif" , supra, 200 Cal. App. 3d at 644 (injured child entitled to recover value of home care gratuitously provided by parents); Rodriguez v. McDonnell Douglas Corp., 87 Cal. App. 3d 626, 662 (1978) TA \l "Rodriguez v. McDonnell Douglas Corp.
 87 Cal. App. 3d 626 (1978)" \s "Rodriguez" \c 1  (injured person entitled to recover value of nursing services provided by spouse).  The collateral source rule precludes the tortfeasor from taking advantage of gratuitously rendered benefits.  See also Smock, supra, 138 Cal. App. 4th at 888 TA \s "Smock"  (injured person entitled to recover lost wages even though those wages were gratuitously paid by his employer).

In the Medi-Cal context, neither Medi-Cal nor medical care providers are acting gratuitously.  “Any suggestion that Medi-Cal benefits are gratuities or otherwise intended as gifts to the recipient in this context is belied by Medi-Cal’s subrogation and lien rights.”  Hanif TA \s "Hanif" , supra, 200 Cal. App. 3d at 643, n. 3.  Providers are required by law to accept the amounts paid by Medi-Cal “as payment in full” and “shall not seek reimbursement nor attempt to obtain payment” from the beneficiary.  42 C.F.R. § 447.15 TA \s "42 C.F.R. § 447.15" ; Welf. & Inst. Code § 14019 TA \s "Welf. & Inst. Code § 14019" .4.

The Hanif TA \s "Hanif"  decision is consistent with Helfend TA \s "Helfend"  – payments made by Medi-Cal are not being used to reduce a Medi-Cal beneficiary’s damages.  There are no past medical special damages – “detriment proximately caused” (Civ. Code § 3333 TA \s "Civ. Code § 3333" ) – to a Medi-Cal beneficiary.  The past medical special damages belong to Medi-Cal, not the plaintiff, and a Medi-Cal beneficiary neither pays nor incurs financial liability for their medical services.

E. Reducing a Defendant’s Liability For Past Medical Special Damages By the Kind of Collateral Payments Made To Or On Behalf of Plaintiff Violates the Collateral Source Rule 
“California has long adhered to the doctrine” that “damages recoverable for a wrong are not diminished by the fact that the party injured has been wholly or partly indemnified for his loss by insurance effected by him, and to the procurement of which the wrongdoer did not contribute.”  Helfend, supra, 2 Cal. 3d at 6, n. 2 TA \s "Helfend" , citing Peri v. Los Angeles Junction Ry. Co., 22 Cal. 2d 111, 131 (1943). TA \l "Peri v. Los Angeles Junction Ry. Co.
 22 Cal. 2d 111 (1943)" \s "Peri" \c 1   “A form of the rule has been a part of our jurisprudence since California’s earliest days in the union.”  Smock TA \s "Smock" , supra, 138 Cal. App. 4th at 885; see Martin White v. Mary Ann, 6 Cal. 462, 470-71 (1856) TA \l "Martin White v. Mary Ann
 6 Cal. 462 (1856)" \s "Martin White" \c 1 ; Clark v. Burns Hamman Baths, 71 Cal. App. 571, 575 (1925). TA \l "Clark v. Burns Hamman Baths
 71 Cal. App. 571 (1925)" \s "Clark" \c 1 
The collateral source rule developed at common law, with an emphasis on preventing tortfeasors from received a “windfall from the thrift and foresight of persons who have actually or constructively secured insurance . . . to provide for themselves and their families.”  McKinney, supra, 96 Cal. App. 4th at 1222 TA \s "McKinney" , citing Arambula, supra, 72 Cal. App. 4th at 1009. TA \s "Arambula" 
“Under the collateral source rule, plaintiffs in personal injury actions can still recover full damages even though they already have received compensation for their injuries from such ‘collateral sources’ as medical insurance.”   Pacific Gas & Electric Co. v. Superior Court, 28 Cal. App. 4th 174, 176 (1994). TA \l "Pacific Gas & Electric Co. v. Superior Court
 28 Cal. App. 4th 174 (1994)" \s "Pacific Gas & Electric Co." \c 1   That rule applies whenever and wherever an injured person is “wholly or partly indemnified for his loss by insurance effected by him.”  Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 6, n. 2.  A contrary rule would misallocate liability for tort-caused losses and discourage people from obtaining benefits from independent collateral sources.  McKinney TA \s "McKinney" , supra, 96 Cal. App. 4th at 1222, citing Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1009; Lund v. San Joaquin Valley Railroad, 31 Cal. 4th 1, 8 (2003) TA \l "Lund v. San Joaquin Valley Railroad
 31 Cal. 4th 1 (2003)" \s "Lund" \c 1  (recognized the collateral source rule as “generally accepted,” citing Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 6, and Rest. 2d Torts, §§ 920, 920A TA \l "Rest. 2d Torts, § 920" \s "Rest. 2d Torts, § 920" \c 3 ).

Helfend TA \s "Helfend"  remains the guiding, binding, and leading authority in this State on this issue.  In 1999, in Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1009-10, more than a decade after Hanif TA \s "Hanif"  (which the Arambula TA \s "Arambula"  Court in fact cited for the proposition of permitting recovery of the value of gratuitously rendered services), the Fourth Appellate District, Division Three, described Helfend TA \s "Helfend"  as the “leading case,” and observed that: “the Supreme Court allowed the motorist to receive the advantage of his investment of ‘years of insurance premiums to assure his medical care,’” noting “the tortfeasor should not garner the benefits of his victim’s providence.”
Although Arambula TA \s "Arambula"  relied on Hanif TA \s "Hanif"  in support of permitting a plaintiff to recover the reasonable value of gratuitously rendered medical care, the Arambula TA \s "Arambula"  Court considered it appropriate under the collateral source rule that plaintiff present evidence of, and collect in damages, the full measure of medical charges, not the contractually reduced rates obtained by health insurers.  In explaining the collateral source rule, Arambula TA \s "Arambula"  cited with approval Montgomery Ward, supra, 334 Ark. 561 TA \s "Montgomery Ward" , in which a hospital partially forgave a patient’s medical bills.  “The court held the patient was entitled to recover compensation for the full amount of the harm inflicted upon her, notwithstanding the discount, stating ‘There is no evidence of record showing that [defendant] had anything to do with procuring the discount of [plaintiff’s] bill by [the hospital].  The rationale of the rule favors her, just as it would had she been compensated by insurance for which she had arranged.’ ”  Montgomery Ward TA \s "Montgomery Ward" , supra, 334 Ark. at 565; Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1012; see also Acuar v. Letoutneau, 531 S.E. 2d 316, 322-23 (Virginia Supreme Court, 2000) TA \l "Acuar v. Letoutneau
 531 S.E. 2d 316 (Virginia Supreme Court, 2000)" \s "Acuar" \c 1  (“amounts written off are as much of a benefit for which [plaintiff] paid consideration as are the actual cash payments by his health insurance carrier to the health care providers”).
In 2006, Smock TA \s "Smock" , supra, 138 Cal. App. 4th at 886, cited Helfend TA \s "Helfend"  with approval as the “most modern articulation” of the collateral source rule.  Smock TA \s "Smock"  involved yet “another challenge to the application of the collateral source rule to exclude from evidence and the computation of damages the payments a plaintiff receives from a source independent of the wrongdoer.”  Id.  The Court refused that challenge:

In the end, while barring the collateral source from consideration may confer a benefit on the victim, allowing it to be considered would benefit the wrongdoer. So, courts choose in such cases to benefit the victim.  [citing Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1014; Philip Chang & Sons Associates v. La Casa Novato, 177 Cal. App. 3d 159, 170 (1986)] TA \l "Philip Chang & Sons Associates v. La Casa Novato 
177 Cal. App. 3d 159 (1986)" \s "Philip Chang" \c 1   Application of the rule is not considered punitive, and it applies equally to private and government tortfeasors.  [citing Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 6, n. 2].  (Id. at 888)

The key to the operation of the collateral source rule is the independence of the payment or indemnity source from the tortfeasor.  In Scott v. County of Los Angeles, 27 Cal. App. 4th 125 (1994), TA \s "Scott"  the Second Appellate District, Division Three, permitted evidence of and an offset for insurance payments made to the tort victim by insurance carried by the County, but precluded evidence of payments and benefits provided to the victim by aid to families with dependent children (AFDC), Medi-Cal, and a private charity hospital.  The Scott TA \s "Scott"  Court referred to Government Code § 985 TA \s "Gov. Code §985"  as the proper procedural approach to dealing with such collateral source benefits in a case against a public entity defendant.  Id. at 154.

1. The California Legislature Has Recognized the Collateral Source Rule and Created Exceptions for Discreet Classes of Defendants, None of Which Appellant in This Case is a Member

Although the collateral source rule developed at common law in California, it has since been recognized and adopted by the Legislature.  See Gov. Code § 985 TA \s "Gov. Code §985" ; Civ. Code § 3333 TA \s "Civ. Code § 3333" .1 (collateral source rule is partially abrogated as to medical insurance benefits in actions against government entities and health care providers).  To the extent that exceptions to the collateral source rule are appropriate, the Courts must defer to the Legislature, which has taken upon itself to carve out exceptions for certain discreet classes of defendants (of which appellant herein is not a member).  See Smock TA \s "Smock" , supra, 138 Cal. App. 4th at 888 (“If other modifications or limitations to [the collateral source rule] are warranted, their creation is best left to the Legislature.”); see also Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 13 (“the proposed changes, if desirable, would be more effectively accomplished through legislative reform”); Olsen, supra, 164 Cal. App. 4th at 213 TA \s "Olsen"  (conc. opn. of Moore, P.J.) (“Changes to the collateral source rule, in my view, should be promulgated by the Legislature”).

At present, there are only two such exceptions to the collateral source rule – Gov. Code § 985 TA \s "Gov. Code §985"  (actions against government entities – providing for discovery of collateral sources and payments, and also providing for a post-verdict hearing to determine whether a public entity will pay damages for which a collateral payor has paid or indemnified the plaintiff) and Civ. Code § 3333 TA \s "Civ. Code § 3333" .1 (providing for introduction of collateral insurance information into evidence in actions against health care providers for professional negligence).

In Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 6, n. 2, the California Supreme Court held that the collateral source rule precludes a defendant from reducing the plaintiff’s damages through plaintiff’s collateral contractual benefits.  The Helfend TA \s "Helfend"  Court reserved the very issue that confronted the Hanif TA \s "Hanif"  Court, where a plaintiff neither paid nor incurred responsibility for their medical services, which were instead dealt with through independent public benefits: “The question of gratuitous public benefits is not at issue here and invokes a host of other concerns, which must be considered in light of their specific factual contexts.”  Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 9.
The resolution of the “host of other concerns” in California – as it affects plaintiff’s recovery of damages – is that in addition to independence from the tortfeasor, the operation of the collateral source rule in California requires that the plaintiff first pay or incur those damages.  See Hanif TA \s "Hanif" , supra, 200 Cal. App. 3d 635; Olszewski TA \s "Olszewski" , supra, 30 Cal. 4th 798.  The Olszewski TA \s "Olszewski"  Court was so disturbed that this rule shortchanged medical providers and relieved tortfeasors of liability for the full value of medical services they caused, that the Supreme Court expressly asked that the Legislature undertake to remedy the situation.  Olszewski TA \s "Olszewski" , supra, 30 Cal. 4th at 827.

In both Gov. Code § 985 TA \s "Gov. Code §985"  and Civil Code § 3333.1 TA \s "Civ. Code § 3333" , the Legislature also applied the maxim “he who takes the benefit must bear the burden” (Civ. Code § 3521 TA \l "Civ. Code § 3521" \s "Civ. Code § 3521" \c 2 ) to tortfeasors by permitting the defendant to potentially reap a plaintiff’s collateral source benefits but offsetting that benefit by the cost of obtaining those benefits.  Under Civ. Code § 3333 TA \s "Civ. Code § 3333" .1(a), if the defendant elects to introduce evidence of collateral insurance benefits, “the plaintiff may introduce evidence of any amount which the plaintiff has paid or contributed to secure his right to any insurance benefits concerning which the defendant has introduced evidence.”  Under Gov. Code § 985 TA \s "Gov. Code §985" (f)(3)(B), “[t]he court shall deduct from the reimbursement or reduction the amount of premiums the court determines were paid by or on behalf of the plaintiff to the provider of a collateral source payment.”

Here, appellant wants more than what the Legislature was willing to give public entity and medical malpractice defendants.  Respondent wants a free lunch – the benefit of plaintiff’s health insurance without bearing any of the cost of acquiring that benefit.

2. Nishihama TA \s "Nishihama"  Did Not Analyze the Collateral Source Rule

Hanif TA \s "Hanif"  cited Helfend TA \s "Helfend"  and considered how Medi-Cal’s statutory lien rights fit with the collateral source rule.  Hanif TA \s "Hanif" , supra, 200 Cal. App. 3d at 639-40 (“we note there is no question here that Medi-Cal’s payment for all injury-related medical care and services does not preclude plaintiff’s recovery from defendant, as special damages, of the amount [Medi-Cal] paid.  This follows from the collateral source rule.  [citing Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 6-16]”).  That earned collateral financial benefits (such as private health insurance) and unearned, publicly-funded benefits (such as Medi-Cal) deserve distinct treatment as collateral sources is demonstrated by the separate treatment of these two categories of collateral benefits for purposes of posttrial motions under Gov. Code § 985 TA \s "Gov. Code §985" .  See Gov. Code §985 TA \s "Gov. Code §985" (f), subsections (1) and (2).

Nishihama TA \s "Nishihama" , on the other hand, simply recited the collateral source rule in one paragraph, but did not analyze or discuss the doctrine, nor did it discuss whether the extension of Hanif TA \s "Hanif"  to the private health insurance context would violate the Supreme Court’s decision in Helfend TA \s "Helfend" .  

“Cases are not authority for propositions not considered.”  People v. Banks, 53 Cal. 2d 370, 389 (1959) TA \l "People v. Banks
53 Cal. 2d 370 (1959)" \s "Banks" \c 1 ; Peterson v. Lamb Rubber Co., 54 Cal. 2d 339, 343 (1960) TA \l "Peterson v. Lamb Rubber Co.
 54 Cal. 2d 339 (1960)" \s "Peterson" \c 1 ; Ginns v. Savage, 61 Cal. 2d 520, 524, n. 2 (1964) TA \l "Ginns v. Savage
 61 Cal. 2d 520 (1964)" \s "Ginns" \c 1  (“[A] case does not stand for a proposition neither discussed nor analyzed”).  In Peterson TA \s "Peterson"  v. Lamb Rubber Co., supra, 54 Cal. 2d at 343, the defendant cited a case, Tremeroli v. Austin Trailer Equip. Co., 102 Cal. App. 2d 464, 477 (1951) TA \l "Tremeroli v. Austin Trailer Equip. Co.
 102 Cal. App. 2d 464 (1951)" \s "Tremeroli" \c 1 , which had proceeded on the theory that privity is required between a consumer and manufacturer in order to recover on an implied warranty claim.  However, the Supreme Court refused to award the case any precedential value on that point because the theory had simply gone unchallenged in the trial court and the appellate court and did not appear to have been disputed or argued at any point in the case.  Peterson TA \s "Peterson"  v. Lamb Rubber Co., supra, 54 Cal. 2d at 343.

The language of an opinion must be construed with reference to the facts and evidence presented in the case, and the precedential value of the case is coextensive only with such facts.  Security Pacific National Bank v. Wozab, 51 Cal. 3d 991, 1003-04 (1990) TA \l "Security Pacific National Bank v. Wozab
 51 Cal. 3d 991 (1990)" \s "Security Pacific" \c 1 ; 9 Witkin, Cal. Proc. (4th Ed. 1997) Appeal, § 946, p. 988 TA \l "9 Witkin, Cal. Proc.
 (4th Ed. 1997) Appeal, § 946, p. 988" \s "9 Witkin, Cal. Proc." \c 3 .  “A litigant cannot find shelter under a rule announced in a decision that is inapplicable to a different factual situation in his own case, nor may a decision of a court be rested on quotations from previous opinions that are not pertinent by reason of dissimilarity of facts in the cited cases and in those in the case under consideration.”  Harris v. Capital Growth Investors XIV, 52 Cal. 3d 1142, 1157 (1991) TA \l "Harris v. Capital Growth Investors XIV
 52 Cal. 3d 1142 (1991)" \s "Harris" \c 1 ; Southern Cal. Enterprises v. D.N. & E. Walter & Co., 78 Cal. App. 2d 750, 757 (1947). TA \l "Southern Cal. Enterprises v. D.N. & E. Walter & Co.
 78 Cal. App. 2d 750 (1947)" \s "Southern Cal. Enterprises" \c 1 
Nishihama, supra, 93 Cal. App. 4th 298 TA \s "Nishihama" , may not be accorded precedential value for propositions that were not raised by the parties therein, nor considered or analyzed by the Court.  In Nishihama TA \s "Nishihama" , the defendant was a public entity.  As such, it was statutorily entitled to discovery of the identity of plaintiff’s health insurer – Blue Cross –and that “at the time of plaintiff’s care, Blue Cross had a contract with CPMC [plaintiff’s hospital, California Pacific Medical Center] under which CPMC agreed that Blue Cross would pay reduced rates for specified services rendered to members.”  Id. at 306.

The Nishihama TA \s "Nishihama"  Court was informed that although the jury had awarded $17,168 for CPMC’s hospital charges, the hospital had been paid $3,600 cash by Blue Cross and that CMPC had “filed a lien against the judgment reflecting its normal rates,” under “California’s Hospital Lien Act (HLA), Civil Code sections 3045.1-3045.6.”  Id. at 307 (emphasis added).

The defendant in Nishihama TA \s "Nishihama"  did not want to pay the HLA lien, and the plaintiff did not want to be “put in the position of having to accept the lesser amount in this action while risking the possibility that she will then have to pay a greater amount to CPMC because of its lien.”  Id. at 307.  

The Court found that “CPMC has no lien rights in the damages awarded to plaintiff.”  Id., at 306.  “Plaintiff did not and does not contest the assertion that CPMC accepted $ 3,600 as payment in full for the services provided.”  Since it was uncontested that $3,600 was all that had been paid, the Nishihama TA \s "Nishihama"  Court found that the trial court “erred in permitting the jury to award” plaintiff any amount in excess of that “for the services provided by CPMC.”  Id.

The Nishihama TA \s "Nishihama"  Court’s finding “that the jury improperly awarded plaintiff certain medical costs that she did not incur” (Id. at 301 (emphasis added)) must be placed in the context that the plaintiff did not claim or contest that she had incurred any other amount, that the hospital had been paid any other amount, or that the collateral source rule precluded the defendant from reaping the benefits of plaintiff’s contract with her health insurer, Blue Cross.  See Olsen TA \s "Olsen" , supra, 164 Cal. App. 4th at 210 (conc. opn. of Moore, P.J.), 216 (conc. opn. of Fybel, J.))  The Nishihama TA \s "Nishihama"  decision does not even mention the collateral source rule.  It simply is not considered, analyzed or discussed in the opinion.

Within five months of the Nishihama TA \s "Nishihama"  decision, the same three justice panel (Justices Stein, Swager and Marchiano of Division One of the First District Court of Appeal) issued its decision in McKinney TA \s "McKinney" , supra, 96 Cal. App. 4th 1214.  Unlike Nishihama TA \s "Nishihama" , in McKinney TA \s "McKinney" , the collateral source rule was analyzed and discussed by the Court, which declined to permit the tortfeasor “ ‘to recover a windfall from the thrift and foresight of persons who have actually or constructively secured insurance’ ” and recognized the rule that “‘in a case in which a tort victim has received partial compensation from medical insurance coverage entirely independent of the tortfeasor . . . the collateral source rule [] foreclosed defendant from mitigating damages by means of the collateral payments.’ ”  Id. at 1222, citing Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1009, and Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 13-14; see Montgomery Ward TA \s "Montgomery Ward" , supra, 334 Ark. 561, cited by Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1012 (collateral source rule precludes defendant from benefiting from discount plaintiff had negotiated with her medical provider). 

F. Both Contractual Allowances and  Cash Payments from Health Insurers Are Collateral  Payments Made On Behalf Of The Plan Member


Understanding that contractual allowances/discounts/write-offs extended to contracting health insurers are themselves an element of contractual exchange means that both contractual discounts and cash payments are “payments made on behalf of the plaintiff.”  Goble v. Frohman, supra, 901 So. 2d 830. TA \l "Goble v. Frohman, supra
 901 So. 2d 830" \s "Goble" \c 1   That, of course, obviates defense arguments that post-verdict reductions of medical special damages are appropriate.  


To appreciate that collateral indemnity benefits encompass both cash payments and contractual allowances, one need only reverse the ultimate beneficiary of the collateral source, and extend to defendant an offset for plaintiff’s entire collateral benefit.  That is precisely what was at issue in the Goble TA \s "Goble"  case.  Florida’s Negligence Damages Statute, Section 768.76, provides that: 

In any action . . . in which damages are awarded to compensate the claimant for losses sustained, the court shall reduce the amount of such award by the total of all amounts which have been paid for the benefit of the claimant, or which are otherwise available to the claimant, from all collateral sources.  (Florida Statutes Annotated § 768.76 TA \l "Florida Statutes Annotated § 768.76" \s "Florida Statutes Annotated § 768.76" \c 3 )


The plaintiff in Goble TA \s "Goble"  argued that the jury award in their favor should have been reduced only by the cash payments from their health insurer, and not by the amounts written off or discounted by medical providers contracting with the plaintiff’s health insurer.  The court disagreed:

The definition of “payment” is not constrained solely to the actual remitting of cash but includes other means of discharging a debt or obligation . . . both contractual discounts and cash payments . . . are “payments made on behalf of the plaintiff” . . . the contractual discounts discharged Goble TA \s "Goble" ’s obligation to his medical providers; therefore, the discounts are “payments made” on Goble TA \s "Goble" ’s behalf and so are “collateral sources.”  (Goble TA \s "Goble" , supra, 901 So. 2d at 832)


The Goble TA \s "Goble"  discussion should not be regarded as hypothetical for California courts – by statute, California provides certain classes of defendants the opportunity for the same relief that the Florida statute discussed in Goble TA \s "Goble"  provides – an offset for plaintiff’s entire collateral benefit.  Civil Code § 3333.1 TA \s "Civ. Code § 3333"  provides:

In the event the defendant so elects, in an action for personal injury against a health care provider based upon professional negligence, he may introduce evidence of any amount payable as a benefit to the plaintiff as a result of the personal injury.


A defendant that so elects cannot, consistent with statute, be precluded from introducing evidence that plaintiff’s health insurer provided complete indemnity for their medical charges, and instead be limited to introducing only the cash payments into evidence.  


A defendant public entity may request discovery as to “the names and addresses of any provider of a collateral source payment . . . and the amount provided to the plaintiff from each collateral source” (Gov. Code § 985 TA \s "Gov. Code §985" (c)) and “request a posttrial hearing for a reduction of the judgment against the defendant public entity for collateral source payments paid or obligated to be paid for services or benefits that were provided prior to the commencement of trial.”  Gov. Code § 985(b) TA \s "Gov. Code §985" .  


Consistent with that statute, a defendant public entity’s posttrial reduction for collateral benefits cannot be limited to cash payments by a plaintiff’s health insurance any more than a defendant public entity could be precluded from discovery of both cash and non-cash collateral indemnity benefits.  


In Civil Code § 3333 TA \s "Civ. Code § 3333" .1 and Government Code § 985 TA \s "Gov. Code §985" , in the context of the collateral source rule, the California Legislature has codified the treatment of non-cash contractual exchange – “discounts,” and “write-offs” –  as collateral source benefits.  


That treatment is not unique to the collateral source rule.  Quite apart from the collateral source rule, California law explicitly recognizes that contractual consideration is not limited to cash transactions:  

Any benefit conferred, or agreed to be conferred, upon the promisor, by any other person, to which the promisor is not lawfully entitled, or any prejudice suffered, or agreed to be suffered, by such person, other than such as he is at the time of consent lawfully bound to suffer, as an inducement to the promisor, is a good consideration for a promise.  (Civ. Code § 1605 TA \l "Civ. Code § 1605" \s "Civ. Code § 1605" \c 3  – Good consideration defined)


It is not that the Hanif TA \s "Hanif"  decision or the defense is incorrect to have focused on what a plaintiff “paid or incurred.”  Rather, what is incorrect is (1) to substitute the cash element of the contractual exchange between a health insurer and a medical provider for the legal detriment “actually incurred” by the patient, and (2) to pretend that medical providers quite literally have nothing to gain by entering into a contract with health insurers.  


While a host of authorities – both statutes and case law – demonstrate that a patient “actually incurs” the full charges of their medical providers, there is no published California authority that has found contractual discounts provided for by health insurer-medical provider contracts to be anything other than a collateral source benefit.  Hanif TA \s "Hanif"  did not do so, nor did Nishihama TA \s "Nishihama" , Olszewski TA \s "Olszewski" , Greer TA \s "Greer" , Katisuzhinsky, or Olsen TA \s "Olsen" .  


There is one California Appellate Court decision that expressly identifies “discounted” medical services as falling within the collateral source rule – Arambula TA \s "Arambula" , supra, 72 Cal. App. 4th at 1012, citing Montgomery Ward TA \s "Montgomery Ward" , supra, 334 Ark. at 565 (which in turn cited the “Restatement (Second) of Torts, § 920A TA \s "Rest. 2d Torts, § 920"  ‘[p]ayments made to or benefits conferred on the injured party from other sources are not credited against the tortfeasor’s liability, although they cover all or a part of the harm for which the tortfeasor is liable.’ Comment b to that Restatement section explains that, if the plaintiff is responsible for the benefit received, the law allows the plaintiff to keep it”). 


Restatement 2d of Torts § TA \s "Rest. 2d Torts, § 920"  920A recites the collateral source rule for personal injury cases.  Hanif TA \s "Hanif"  mistakenly relied instead on Restatement 2d of Torts § 911 TA \l "Restatement 2d of Torts § 911" \s "Restatement 2d of Torts § 911" \c 2 , comment h, which Justice Fybel also cites in his concurring opinion in Olsen TA \s "Olsen" .  Olsen TA \s "Olsen" , supra, 164 Cal. App. 4th at 215 (conc. opn. of Fybel, J.).  While Section 911, comment h, addresses the “value of services rendered,” it does so only as the “measure of recovery of a person who sues for the value of his services tortiously obtained by the defendant’s fraud or duress.”  (emphasis added)

Because no California Court of Appeal, including Olsen TA \s "Olsen" , has directly engaged the “discount as collateral source benefit” issue as necessary to resolve the dispute before it, this misapplication of the Restatement is not otherwise addressed here, but was brought to light in Bynum v. Magno, 106 Hawai’i 81, 91-92 (Hawai’i Supreme Court, 2004) TA \l "Bynum v. Magno
 106 Hawaii 81 (Hawai’i Supreme Court, 2004)" \s "Bynum" \c 1 , which did directly confront this issue, and squarely held that such contractual allowances or “discounts” are collateral benefits which belong to plaintiff and cannot inure to the benefit of a defendant absent specific statutory modification of the collateral source rule.  

That the “discounted” rates are a contractual benefit in California is conclusively shown by statutes that permit health insurers to require plan members to utilize only contracting providers as a condition of receiving insurance benefits.  Ins. Code §§ 10123 TA \s "Ins. Code § 10123.12" .12, 10133(c).  Remember, health plans are expressly permitted to impose “financial penalties directly attributable to the nonuse of a provider panel.”  Health & Safety § 1395 TA \s "Health & Safety § 1395" .6(b)(2)(A).  If a plan member chooses to obtain care from a non-contracting provider, health plans may deny coverage altogether or only reimburse the plan member a fraction of the “alternative payment rate” they would pay if the provider were a contracting provider.  In either case, what the plan member loses is the complete indemnity benefit.  


So when a defendant argues that only the cash payments by a collateral health insurer are “actually paid” or “actually incurred,” they do so in the face of core legal principles, plain statutory provisions to the contrary, and a broad array of case authority, from the Supreme Court and countless appellate courts.  “The law respects form less than substance.”  Civ. Code § 3528 TA \s "Civ. Code § 3528" .  The substance of the law is clear – contractual discounts are part of the mutual exchange of benefit and burden that secure the contracts between health care providers and health insurers.  


Under the law of contract, a patient “actually incurs” liability for the full charges of their medical providers.  Under the collateral source rule, a plaintiff is entitled to the benefit of the bargain, which is indemnity against the full medical charges for which the plaintiff contractually incurred detriment due to defendant’s tort.  To the extent that plaintiff’s health insurer fulfilled its indemnity obligations other than through cash payments, any such contractual adjustments, discounts, or write-offs are elements of the contractual exchange of consideration between plaintiff’s health insurer and plaintiff’s medical providers, and “the discounts are ‘payments made on [plaintiff’s] behalf and so are ‘collateral sources.’ ”  Goble TA \s "Goble" , supra, 901 So. 2d at 832.


When a defendant asserts that alternative rates of payment from health insurers to contracting medical providers are “all that was actually paid,” they are challenging these basic tenets of contract law.  They are asserting that the contract is insufficient consideration for the contractual allowances or discounts medical providers have agreed to.  Proving that is defendant’s burden: “The burden of showing a want of consideration . . . lies with the party seeking to invalidate or avoid it.”  Civ. Code § 1615. TA \l "Civ. Code § 1615" \s "Civ. Code § 1615" \c 3 
In most commercial bargains there is a rough equivalence between the value promised and the value received as consideration.  But the social functions of bargains include the provision of opportunity for free individual action and exercise of judgment and the fixing of values by private action . . . Those functions would be impaired by judicial review of the values so fixed.  Ordinarily, therefore, courts do not inquire into the adequacy of consideration, particularly where one or both of the values exchanged are difficult to measure.  (Rest. 2d Contracts, § 71 TA \l "Rest. 2d Contracts, § 71" \s "Rest. 2d Contracts, § 71" \c 3 , comment c)


Contracting medical providers have agreed that having the contract is worth the cost of the allowances to which they are agreeing.  They have valued the contract as consideration equal to these so-called “discounts.”  Courts should be especially reluctant in a personal injury tort action to inquire into the sufficiency of consideration in medical providers’ contracts with health insurers because the stakeholders to those contracts – the medical provider and the health insurer – are not before the Court.

G. California Law Does Not Provide For A Posttrial “Hanif TA \s "Hanif" /Nishihama TA \s "Nishihama"  Reduction Hearing” For Non-Public Entity Defendants

The sole authority for a “posttrial reduction hearing” concerning the role of collateral source payments in recovery of damage awards is Government Code § 985 TA \s "Gov. Code §985" , and that procedure is exclusively reserved to public entity defendants.  Gov. Code § 985 TA \s "Gov. Code §985" (b) (“after a verdict has been returned against a public entity that includes damages for which payment from a collateral source . . . the defendant public entity may . . . request a posttrial hearing for a reduction of the judgment against the defendant public entity for collateral source payments . . . .”  (emphasis added)  Even in cases involving multiple defendants, Gov. Code § 985 TA \s "Gov. Code §985" (i) provides that only the public entity defendant is entitled to the benefit of that section.

Courts cannot presume that the Legislature engaged in an idle act or enacted a superfluous statutory provision.  Wolski v. Fremont Investment & Loan, 127 Cal. App. 4th 347, 352 (2005) TA \l "Wolski v. Fremont Investment & Loan
 127 Cal. App. 4th 347 (2005)" \s "Wolski" \c 1 . Both Civ. Code § 3333 TA \s "Civ. Code § 3333" .1 (MICRA) and Gov. Code § 985 TA \s "Gov. Code §985"  provide for discovery of collateral source investments and payments, and both provide a procedural framework for handling the information so obtained.  Both statutes are narrowly tailored to a specific class of defendants – medical providers (Civ. Code § 3333. TA \s "Civ. Code § 3333" 1) and public entities (Gov. Code § 985 TA \s "Gov. Code §985" ).  Both statutes make the premiums invested to obtain collateral indemnity coverage an offsetting factor in the consideration of collateral source payments.  Gov. Code § 985(f)(3) TA \s "Gov. Code §985" (B); Civ. Code § 3333 TA \s "Civ. Code § 3333" .1(b).  Both statutes also provide for disposition of or limitations upon lien or reimbursement claims by collateral source providers.  Gov. Code § 985 TA \s "Gov. Code §985" (f); Civ. Code § 3333 TA \s "Civ. Code § 3333" .1(b).

Gov. Code § 985 TA \s "Gov. Code §985"  constrains the degree to which any reduction ordered in a Gov. Code § 985 TA \s "Gov. Code §985"  hearing may affect plaintiff’s net recovery (Gov. Code § 985 TA \s "Gov. Code §985" (g)) and counterbalances the public entity defendant’s right to share in collateral source benefits by providing offsets to reductions. Gov. Code § 985 TA \s "Gov. Code §985" (f)(3)(A) (offset for plaintiff’s comparative fault); Gov. Code § 985 TA \s "Gov. Code §985" (f)(3)(B) (offsets for premiums paid to obtain collateral source coverage); Gov. Code § 985 TA \s "Gov. Code §985" (f)(3)(C) (offset to share pro rata in attorney fees and litigation expenses). 

Civ. Code § 3333 TA \s "Civ. Code § 3333" .1, instead provides that collateral source benefits and costs are admissible as evidence (and hence, discoverable), where they are subject to the discretion of the finders of fact.  Hernandez v. California Hospital Medical Center, 78 Cal. App. 4th 498, 506 (2000) TA \l "Hernandez v. California Hospital Medical Center
 78 Cal. App. 4th 498 (2000)" \s "Hernandez" \c 1  (Civ. Code § 3333 TA \s "Civ. Code § 3333" .1 “allows the jury to decide how to apply the evidence [of collateral source payments] in calculation of damages.”).

Appellant seeks much more than either of these statutes provide, rendering nugatory the Legislature’s enactments concerning discovery of collateral benefits, and seeking to mandate posttrial reduction without offset for attorney’s fees, costs of litigation, or premiums invested by or on behalf of respondents.

Pursuant to Greer, supra, 141 Cal. App. 4th 1150 TA \s "Greer" , Nishihama TA \s "Nishihama" , supra, 93 Cal. App. 4th at 309, Katiuzhinsky, supra, 152 Cal. App. 4th at 1295-96 TA \s "Katiuzhinsky" , Olsen TA \s "Olsen" , supra, 164 Cal. App. 4th at 204, and general principles of evidence, evidence of the full charges (subject to evidentiary challenge for reasonableness and necessity) remains admissible for purposes of assisting the trier of fact in assessing and understanding the nature and seriousness of medical treatment and the plaintiff’s injuries, as that bears upon awarding general damages. In Helfend TA \s "Helfend" , supra, 2 Cal. 3d at 11-12, the California Supreme Court observed that “the cost of medical care often provides both attorneys and juries in tort cases with an important measure for assessing the plaintiff’s general damages.”   Telling the jury that plaintiff’s medical bills are a small fraction of what the actual billed amount really is “might irretrievably upset the complex, delicate, and somewhat indefinable calculations which result in the normal jury verdict.”  Id.  In Nishihama TA \s "Nishihama" , supra, 93 Cal. App. 4th at 309, the Court observed: “There is no reason to assume that the usual rates provided a less accurate indicator of the extent of plaintiff's injuries than did the specially negotiated rates obtained by Blue Cross.  Indeed, the opposite is more likely to be true.”  (emphasis added).

In Greer TA \s "Greer" , supra, 141 Cal. App. 4th at 1154, 1157-1159, the appellate court expressly declined to address the propriety of a “Hanif TA \s "Hanif" /Nishihama TA \s "Nishihama" ” motion because defendant had failed to preserve the issue.  Yet, appellant’s brief claims exactly the opposite – that Greer TA \s "Greer"  says a post-verdict reduction should occur when private insurance is involved in a case against a non-government defendant.  (AOB at pp. 48-49)  That statement seeks to intentionally mislead this Court.  

Greer TA \s "Greer"  did not approve the trial court’s having invited a post-verdict reduction hearing.  Rather, Greer TA \s "Greer"  approved of the trial court having permitted introduction of the full medical charges:

Here, in denying the motion in limine, the trial court informed defense counsel that, while a postverdict reduction of the jury’s award of medical expenses might be justified, defendant could not prevent the jury from hearing evidence regarding reasonable medical costs for plaintiff’s care in the first instance. The court made it clear that if the jury rendered an award that was excessive under Hanif TA \s "Hanif" /Nishihama TA \s "Nishihama" , it would consider a posttrial motion to reduce the recovery.  [¶]  The court’s ruling was correct.  (Greer TA \s "Greer" , supra, 141 Cal. App. 4th at 1157)

The quote, “The court’s ruling was correct,” refers to the ruling on the motion in limine, in which the trial court denied defendant’s motion to preclude the full charges from evidence, not the propriety of a post-verdict hearing.  In the next section of the opinion, entitled “Postverdict Hanif TA \s "Hanif" /Nishihama TA \s "Nishihama"  issues,” the Court states: “We need not address these claims [relating to post-verdict Hanif TA \s "Hanif" /Nishihama TA \s "Nishihama"  issues] individually, for we find they have all been forfeited by defendant’s failure to request a verdict form containing a separate entry for plaintiff’s past medical expenses.”  Id. at 1158.

Providing a “Hanif TA \s "Hanif" /Nishihama TA \s "Nishihama"  reduction” for non-public entity defendants, or even granting a non-public entity defendant discovery of collateral source providers and collateral benefits received by plaintiff (outside of medical malpractice cases), would render the provisions of Gov. Code § 985 TA \s "Gov. Code §985"  and portions of Civ. Code § 3333 TA \s "Civ. Code § 3333" .1 superfluous and unnecessary.  It is “the fundamental rule of statutory construction that particular provisions or phrases should be interpreted so as not to render them superfluous or unnecessary.”  People v. Tanner, 129 Cal. App. 4th 223, 236 (2005). TA \l "People v. Tanner
 129 Cal. App. 4th 223 (2005)" \s "Tanner" \c 1 
V 
conclusion

Providing a defendant with the benefit of a plaintiff’s collateral financial investment in private health insurance would not only relieve a defendant from the full measure of liability for the actual damages they have caused, it would do so without imposing on the defendant either (1) the actual costs and obligations plaintiff’s health plan (and thus its members) bear under contracts with medical providers, or (2) the costs born by plaintiff to invest in collateral insurance.  

Examining the sufficiency of contractual consideration between health plans and medical providers in a personal injury lawsuit is not appropriate, both because the sufficiency of consideration between those entities is legally presumed to be valid (Rest. 2d Contracts, § 71 TA \s "Rest. 2d Contracts, § 71" , comment c; Civ. Code § 1614 TA \l "Civ. Code § 1614" \s "Civ. Code § 1614" \c 3 ), and because case law and statutes measure collateral benefits by the benefit conferred to the plaintiff, not by the cost to the collateral insurer of providing that benefit.  Helfend TA \s "Helfend" , supra, 2 Cal. 3d 1; Gov Code § 985 TA \s "Gov. Code §985" ; Civ. Code § 3333 TA \s "Civ. Code § 3333" .1.

Whenever the Legislature of this State has enacted a statutory exception to the collateral source rule, it has done so narrowly for strong public policy purposes, has done so only for a discreet class of defendants, and has counterbalanced it by accounting for plaintiffs’ investment costs for the collateral source.  Gov. Code § 985 TA \s "Gov. Code §985"  (government entity defendants); Civ. Code § 3333 TA \s "Civ. Code § 3333" .1 (medical malpractice defendants).

Providing non-public entity defendants with a procedure for reducing their liability to an amount less than the actual detriment caused by their tort, based on the involvement of a bargained-for and paid-for benefit of plaintiff’s private collateral health insurance investment, would render Government Code § 985 TA \s "Gov. Code §985"  a nullity and would give defendants the benefit of a bargain without requiring them to share in the burden which plaintiffs and their health insurers bore to obtain that benefit.  This Court should therefore affirm the judgment in this action.

DATED:  January 26, 2009.
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